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Summary 

The lines of authority between states and the federal government are, to a significant extent, 
defined by the United States Constitution and relevant case law. In recent years, however, the 
Supreme Court has decided a number of cases that would seem to reevaluate this historical 
relationship. This report discusses state and federal legislative power generally, focusing on a 
number of these “federalism” cases. The report does not, however, address the larger policy issue 
of when it is appropriate — as opposed to constitutionally permissible — to exercise federal powers. 

The U.S. Constitution provides that Congress shall have the power to regulate commerce with 
foreign nations and among the various states. This power has been cited as the constitutional basis 
for a significant portion of the laws passed by Congress over the last 50 years, and, in conjunction 
with the Necessary and Proper Clause, it currently represents one of the broadest bases for the 
exercise of congressional powers. In United States v. Lopez and subsequent cases, however, the 
Supreme Court did bring into question the extent to which Congress can rely on the Commerce 
Clause as a basis for federal jurisdiction. 

Another significant source of congressional power is the Fourteenth Amendment, specifically the 
Equal Protection and Due Process Clauses. Section 5 of that amendment provides that Congress 
has the power to enforce its provisions. In the case of Flores v. City of Boerne, however, the Court 
imposed limits on this power, requiring that there must be a “congruence and proportionality” 
between the injury to be remedied and the law adopted to that end. 

The Tenth Amendment provides that “powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 
people.” While this language would appear to represent one of the most clear examples of a 
federalist principle in the Constitution, it has not had a significant impact in limiting federal 
powers. However, in New York v. United States and Printz v. United States, the Court did find that, 
under the Tenth Amendment, Congress cannot “commandeer” either the legislative process of a 
state or the services of state executive branch officials. 

The Eleventh Amendment provides that “[t]he Judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State.” Although this text is limited to preventing citizens 
from bringing diversity cases against states in federal courts, the Supreme Court has expanded the 
concept of state sovereign immunity further to prohibit citizens generally from bringing suits 
against states under federal law generally. There are exceptions to this limitation, however, and 
Congress also has a limited ability to abrogate such state immunity. 

Finally, Congress has the power under the Spending Clause to require states to undertake certain 
activities as a condition of receiving federal monies. Such conditions, however, must be related to 
the underlying grant, and the financial consequences of non-compliance cannot be coercive. 
Further, if the condition relates to the creation of a “new and independent” program, and if the 
amount to be withheld represents a significant portion of a state’s overall budget, then such 
condition will be found to violate federalism principles. 
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T he lines of authority between states and the federal government are, to a significant extent, 
defined by the United States Constitution and relevant case law. In recent years, however, 
the Supreme Court has decided a number of cases that would seem to be a reevaluation of 
this historical relationship. This report discusses state and federal legislative power generally and 
focuses on a number of these “federalism” cases. The report discusses state and federal legislative 
power generally, and focuses on a number of these “federalism” cases. 1 Issues addressed include 
congressional power under the Commerce Clause and the Fourteenth Amendment; limits on 
congressional powers, such as the Tenth Amendment; state sovereign immunity under the 
Eleventh Amendment; and grant condition imposed under the Spending Clause. The report does 
not, however, address the much larger federalism issue of when it is appropriate — as opposed to 
constitutionally permissible — for federal powers to be exercised. 

Powers of the States 

States may generally legislate on all matters within their territorial jurisdiction. This “police 
power” does not arise from the Constitution, but is an i nh erent attribute of the states’ territorial 
sovereignty. The Constitution does, however, provide certain specific limitations on that power. 
For instance, a state is relatively limited in its authority regarding the regulation of foreign 
imports and exports 2 or the conduct of foreign affairs. 3 Further, states must respect the decisions 
of courts of other states, 4 and are limited in their ability to vary their territory without 
congressional permission. 5 In addition, the Supreme Court has found that states are limited in 
their ability to burden interstate commerce. 6 



Powers of the Federal Government 

The powers of the federal government, while limited to those enumerated in the Constitution, 7 
have been interpreted broadly, so as to create a large potential overlap with state authority. For 
instance, Article I, Section 8, cl. 18 provides that “[t]he Congress shall have power ... To make all 
laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and 



1 Portions of this report were prepared by Kristin Thornblad, legal intern. 

2 See, e.g., U.S. Const. Art. I, §10, cl. 2 (“No State shall ... lay any Imposts or Duties on Imports or Exports.”) 

3 “No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War in time of 
Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not admit of delay.” U.S. Const., Art. I, §10, cl. 3. 

4 “Full Faith and Credit shall be given in each State to the public Acts, Records, and Judicial Proceedings of every other 
State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records, and Proceedings 
shall be proved, and the Effect thereof.” U.S. Const. Art. IV, §1. This “Full Faith and Credit Clause” gives Congress 
what amounts to enforcement authority over the required recognition by each state of the judgments, records, and 
legislation of other states. 

5 “... [N]o new State shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by 
the Junction of two or more States, or parts of States, without the Consent of the Legislatures of the States concerned as 
well as of the Congress.” U.S. Const., Art. IV, §3, cl. 1. 

6 Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 

7 Article I, Section 1, of the Constitution provides that “All legislative powers herein granted shall be vested in a 
Congress of the United States.” Unlike a typical grant of power to states Article I, Section 1, does not grant to Congress 
“all legislative power,” but rather grants to Congress only those specific powers enumerated in Section 8 and elsewhere 
in the Constitution. 
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